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Tiong Cheng Peng & Anor
v
Ker Mlﬁ Choo & 6 Ors

High Court, Johor Bahru — -Origin:ating Petition No. 26-4-2008
Gunalan Muniandy JC

December 18, 2013

Company law — Receivership — Liquidators — Removal of — Alleged failure to discharge
fiduciary duties and to act bona fide — Whether prima facie case of misconduct made out —
Whether sufficient cause to warrant removal of liquidator — Companies Act 1965, s 232(1)

The instant application by the applicants is for the removal of one Teo Cheng
Hua who was appointed by the court as the liquidator for the seventh respondent
(“Jotang Co™) upon its winding up. The applicants at all material times, were
the Directors and shareholders of Jotang Co. The application was premised
on the grounds inter alia of the liquidator’s failure to discharge the fiduciary
duties entrusted to him reasonably and bona fide in the interest of Jotang Co
and all its contributories. One of the most serious allegations that was made is
that subsequent to the filing of the instant application and the service thereof
on him, the liquidator had wrongfully and unlawfully altered the figures in the
Liquidator’s Account of Receipts and Payment and the State of the Position in the
winding up i.e. Form 75 of the Companies Act 1965 (“the Act”). It was contended
that the liquidator’s act in doing so is a clear interference with the administration
of justice and is tantamount to contempt of court.

Issue
Whether there was sufficient cause to justify the removal of the liquidator.

Held, allowing the application with costs of RM25,000 to be paid by the liquidator
personally and RM10,000 to be paid by the petitioners to the applicants

1. Aprima facie case of misconducthad beenmade outagainst theliquidatorin the
discharge of his fiduciary duties to the seventh respondent and its contributories.
The liquidator had failed to act impartially, objectively and independently
and had instead acted in a biased manner particularly towards the applicants.
He had blatantly placed himself in a position of conflict of interest and had
failed to act bona fide and with fairness towards all of the contributories and
had failed to investigate the affairs of the seventh respondent expediently and
efficiently and to take the appropriate action to recover the undisputed debts
of the company. There was no sufficient justification for his neglect or failure
to act promptly in this regard. [see p 889 para 21 line 35 - p 900 para 23 line 14]

2. Theliquidator's conductin altering the statutory Form 75 to suithis own endsis
a serious and grave misconduct that had caused loss of trust and confidence in
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his integrity and is tantamount to interference with ongoing court proceedings
and is possibly contemptuous. [see p 900 para 24 line 15 - para 25 line 26]

3. Sufficient cause had been shown by the applicants justifying the removal of
the liquidator under s 232(1) of the Act, for failure to discharge the fiduciary
duties entrusted to him reasonably and bona fide in the interest of the seventh
respondent and all its contributories. [see p 900 para 26 lines 27-30]

Cases referred to by the court

- Monatech (M) Sdn Bhd v Jasa Keramat Sdn Bhd [2002] 4 AMR 4341; [2002] 4 ML]J
241, EC (ref)

Tan Toh Hua, Dato’ & 2 Ors v Tan Toh Hong & 2 Ors [2001] 1 AMR 792; [2001] 1
MLJ 369, CA (ref)

Wong Sin Fan & 2 Ors v Ng Peak Yam @ Ng Pyak Yeow & Anor [2013] 2 AMR 218;
[2013] 1 AMCR 501; [2013] 3 CLJ 17, FC (ref)

Legislation referred to l;y the court
Companies Act 1965, ss 167(6), 181, 232(1), Form 75

CM Yeo (CM Yeo & Associates) for petitioners
Justin Voon and HV Yoong (Moi, NK Koh & Chee) for first and second respondents
Gurbachan Singh (Bachann & Kartar) for liquidator

Judgment received: January 30, 2014

Gunalan Muniandy JC

[1] Thisisanapplicationby the second and firstrespondentsin the winding-up
petition (“the applicants”) to remove the court appointed liquidator of the
seventhrespondent company (“Jotang Co”) that was ordered to be wound up.

[2] The grounds of the application against the liquidator, one Teo Cheng Hua
(“Te0”), are inter alia, that he had:

-

(i) failed to act impartially and/or had acted in a biased manner;
(ii) placed himself in a position of conflict;
(iii) failed to act bona fide and/or with fair play;

(iv) failed to investigate the affairs of Jotang Company as he rightfully should
and/or for the interests of all the contributories (including the Applicants); and

(v) failed to perform his work as a Liquidator reasonably and to complete the
liquidation expedlently and profess1onally

Background facts
[3] The ap_pliéants were at all material times directors and shareholders of
Jotang Co and thus, its contributories until it was wound up. The petitioners

(“Tiong and Liew”) filed the petition under s 181 of the Companies Act 1965
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(“the C/A”) praying for their shares to be purchased by the first to the sixth
respondents and as an alternative, for the Jotang Co to be wound-up.

[4] Thepetitioncameup forhearing with a civil suit commenced by the Jotang
Co vide Civil Suit No. 22-492-2009-against Tiong and Liew claiming for the
return of advances and loans givén by the company t6 them. However, on the
day of hearing of the petition both parties agreed to a “consent order” being
recorded whereby it was agreed that the Jotang Co be wound up and the
civil suit against Tiong and Liew be withdrawn. But, it was further ordered
by consent that the Jotang Co’s claim against Tiong and Liew pursuant to the
said suit should be dealt with by the court appointed liquidator.

[5] The petitioners proposed that one Chua Kon Sing (“KS Chua”) from
M/S KS Chua & Co be appointed as the liquidator but the proposal was
opposed by the respondents as KS Chua had, inter alia, acted previously for
Liew personally to check the accounts and records of the Jotang Co. Both
Tiong and Liew had applied for an order under s 167(6) of the C/A to appoint

‘M/S KS Chua to examine the accounts of the Jotang Co for them and an order

was granted to appoint KS Chua as Liew’s accountant. Tiong withdrew his
application as he was not a director of the Jotang Co.

[6] Ontheobjectionsraised by therespondentsthe courtrejected KSChuaasa
liquidator and on the proposal of Tiong and Liew appointed Teo as liquidator
for the Jotang Co on March 19, 2011. The court made the appointment with
liberty given to the parties to apply for his removal should he fail to perform
his duties professionally.

The applicable law

[7] The power toremove acourtappointed liquidatoris retained by the court.
Section 232(1) of the C/A states:

232. General provisions as to liguidators

(1) A liquidator appointed by the Court may resign or on cause shown be
removed by the Court.

In the Federal Court case of Wong Sin Fan & 2 Ors v Ng Peak Yam @ Ng Pyak
Yeow & Anor [2013] 2 AMR 218; [2013] 1 AMCR 501; [2013] 3 CLJ 17, Zulkefli
Makinudin CJ (Malaya) held:

... Theprinciples of law governing an application toremovea provisional liquidator
(or liquidator) are well set out as in the case of Ng Yok Gee & Anor v CTI Leather
Sdn Bhd; Metro Brilliant Sdn Bhd & Ors (Interveners) [2006] 3 CLJ 360 and include

the following:

{a) The court does not have an unfettered discretion, as cause must be shown
before a liquidator can be removed. The position is not the same as it is
when a liquidator is first appointed and the court may choose between two
or more competing candidates.
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(b) The normal grounds for removal are that the liquidator has a personal |t duly fi
unfifness, has failed to act impartially or is in a position where his duty and High (
interest are in conflict. “anles
(c) The removal of the liquidator must be in the interest of all those who are ordere
interested in the company being liquidated. Thus, all the contributories and 5 coststh
creditors of the company being liquidated must support such application
to remove the liquidator. [12.]”)(:
suit”) .
[24] Based on the above principles of law, we are of the view that the court should agains
be slow to interfere with any act or decision of the liquidators in discharging Sums ¢
their roles in company liquidation and will do so only if it is so unreasonable and do  arecle
absurd that no reasonable person would have acted in that way. The court will from 1
not interfere with the decision simply because its opinion might differ from that
of the liquidator (see the case of Andrew Christopher Chuah Choong Eng Chuan v 2011
Ooi Woon Chee & Anor [2007] 2 AMR 245; [2007] 2 CLJ 405). thsdif
withd
[8] The removal of the liquidator appointed by the court is thus, at the and Li
discretion of the court but the discretion is not unfettered. It is to be exercised  ° appro
only if sufficient cause is shown for his removal. The onus lies on the applicant order.
to show the existence of sufficient cause justifying the liquidator’s removal. not be
Analysis of grounds for removal of liquidator [13] It
[91 The applicants (Ker Boon Keeand Ker Min Choo)alleged thatsince taking 200 Ellelaye
over management of the Jotang Co on May 10, 2011 after being appointed on ”1121;/12‘
March 29, 2011, Teo acted in a partial and biased manner towards them. His I j
conduct in managing the affairs of the company was alleged to be indicative owe
of victimisation and oppression towards them without sufficient attention to IO_S ses'
the best interests of the company. 205 Elfjii‘
[10] A statement of affairs of the Jotang Co as directed by Teo was submitted Dato” '
by the applicants through Ker Boon Kee to Teo on or around June 27, 2011. 1MLJ
Teo then called for a meeting on July 29, 2011 for which he purportedly The
issued notices to all the contributories. However, the meeting was attended oy
by only Tiong, Liew and Ker Boon Kee who, then became the only members 3o law
of the committee of inspection (“C/I"). The applicants vide their first affidavit sha
challenged Teo to show proof that notices to all contributories had been tor
duly sent by him by showing proof of delivery/posting but to-date none Su
has been shown by Teo. The implication of the selective notification for the of 1
meeting was, according to the applicants, to ensure that the majority vote in 35 [14] T
the C/I would be held by Tiong and Liew. As such, the applicants sought an and L
adverse inference to be drawn against Teo for failing to show proof that all errone
the contributories had been duly notifiéd of the meeting. and L
[11] Teo then commenced legal action in‘the name of the Jotang Co against is the
the applicants personally vide Johof Bahru High Court (“JBHC”) Suit sy heas
No. 22NCvC-113-03/2012 claiming a sum of RM1,132,686.49 allegedly due dische
from the applicants to the company. The applicants defended the suit and to allc
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duly filed their statement of defence. The suit was, however, dismissed by the
High Court with costs on March 25, 2013 for, inter alia, breach of the court’s

“unless order” and anundertaking givenby Teo’s solicitors. Thelearned judge
ordered Teo to pay costs of RM60, 000 personally to the apphcants, including
costs to defend the action. s

[12] Contrary to the haste-wwith WhicH Teo instituted the civil action (“the 113
suit”) against the applicants, he conspicuously did not take effective action
against Tiong and Liew to recover from them advance payments or loan
sums amounting to RM374,500 each due and owing to the Jotang Co. These
are clearly undisputed and substantial debts that Teo should have recovered
from Tiong and Liew. Apart from issuing letters of demand dated May 13,
2011 to them, Teo did not take any action to investigate the issue or to pursue
the claim by legal action until now. In Civil Suit No. 22-492-2009 which was
withdrawn the court expressly ordered the Jotang Co’s claim against Tiong
and Liew to be “dealt with” by the said liquidator. The failure of Teo to take
appropriate action to recover the said debts as ordered was in breach of the
order. These debts, documented in the company’s statement of affairs, have
not been denied or disputed.

[13] Instead of taking prompt and appropriate action as above, Teo instead
delayed action by referring to possible claims for set-off by Tiong and Liew
due to proofs of debt (“PODs”} filed by them for “RM458,074.40” and
“RM490,343.40” respectively which would exceed the debts owed by them.
However, the PODs disclosed they were based on miscellaneous claims for
losses and expenditure incurred for the law suit against the company. It is
trite law that a shareholders’ dispute is distinct from the company whose
funds cannot be utilised to pursue the personal action of the shareholders. In
Dato’ Tan Toh Hua & 2 Ors v Tan Toh Hong & 2 Ors [2001] 1 AMR 792; [2001]
1 MLJ 369, the Court of Appeal held: .

The High Court judge had exercised his discretion correctly when he granted the
injunction prayed for. It has been held that it is a general principle of company
law that the company’s money should not be expended on disputes between
shareholders. The court should prevent expenditure by directors of the company
to resist to members’ winding-up petition based on the just and equitable ground.
Such expenditure is a misfeasance (see pp 373E, I-374A); Re A Company (No. 004502
of 1988); Ex p Johnson (1992) BCLC 701 followed.

[14] Inview of the above principle, the entire basis of the POD filed by Tiong
and Liew was wrong in law and unsustainable. Hence, the liquidator had
erroneously failed to pursue the Jotang Co’s undisputed claims against Tiong
and Liew on the basis of the flawed PODs. The next issue for consideration
is the alleged conflict of interest on the part of Teo arising out of enlisting
the assistance of unauthorised parties associated to Tiong and Liew in the
discharge of his duties. This allegation arises out of Teo’s unilateral decision
to allow KS Chua and his assistant, one 5SS Lew, to attend the Jotang Co’s
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C/I meeting. KS Chua was introduced as Teo’s “partner” while SS Lew was
introduced as KS Chua’s assistant. Teo allowed their presence despite the
objection raised by the first respondent (Ker Boon Kee). Their attendance at
the company’s C/I meeting then became a permanent feature.

[15] The objection to the attendance of KS Chua and $S Lew at the C/I meeting
was that they were agents of Tiong and Liew, who had appointed them to
examine the accounts of Jotang Co. Moreover, the proposal by Tiong and Liew
for KS Chuatobe appointed as liquidator in the winding-up petition had been
rejected by the court on the respondents’ objections pertaining to conflict of
interest. Additionally, Liew had filed a POD dated August 12,2011 against the
Jotang Co for a substantial sum exceeding RM490,000 which included sums
paid by him to the firms of KS Chua and SS Lew. Teo himself had admitted
having cooperated with KS Chua in the present liquidation process.

[16] It was manifestly clear that both KS Chua and SS Lew were persons not
authorised to participate in the liquidation process as they were parties linked
and aligned to Tiong and Liew, whose interests they were likely to advance to
the determent of the company’s interest. Having allowed them to participate
in the liquidation process, Teo had blatantly given rise to a conflict of interest
situation. By associating with and seeking the assistance of interested parties
who were not independent Teo had consciously or unconsciously placed
himself in a position of conflict of interest that jeopardised his impartiality
and fairness in protecting the interests of all the shareholders. He had, instead,
opened himself to undue influence by XS Chua and SS Lew to place the
interests of Tiong and Liew over and above those of the company and the
other shareholders. Teo’s latter assertion that KS Chua and SS Lew were mere
observers without decision making power was neither credible or believable
in the face of his earlier statements that they were his partners/assistants
and the fact that there was no necessity whatsoever for observers. It did not
displace the allegation of bias towards the applicants.

[17] The mostserious and grave allegation against Teo was that after the filing
of this application and service on him, he had wrongfully and unlawfully
altered the figures in the liquidator’s account of receipts and payment and
statement of the position in the winding up, i.e., Form 75 of the C/A for the
period March 29, 2011 to September 29, 2011 filed by him with the Companies
Commission of Malaysia on or about November21,2011. He soughttoreplace
this Form F with a new Form F belatedly filed on or about May 28, 2013 which
was some 1'/2 years later. His act in altering the statutory form was alleged
to be a clear interference with the administration of justice as it constituted
tampering with documents and accounts midway through proceedings to
suit himself and tantamount to contempt of court. The respondents cited in
support Monatech (M) Sdn Bhd v Jasa Keramat Sdn Bhd [2002] 4 AMR 4341 at
4351; [2002] 4 MLJ 241 at 248 where it was held:
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Following the principle, Oswald’s Contempt of Court, 3rd edn providesa good guide
to a general definition of contempt of court, thus:

“To speak generally, contempt of court may be said to be constltuted by any
conduct that tends to bring the authority and administration of the law into
disrespect or disregard, or todnterfere with or prejudice parties, litigants or
their witnesses durmg litigation. .-

What therefore is contempt of court, “is interference with the due administration
of justice” — per Nicholls L] at p 923 of Attorney-General v Hislop & Anor [1991] 1
All ER 911, CA.

In view of the generality of the phrase “interference with the due administration
of justice”, we are of the view that the categories of contempt are never closed.

[18] The original Form 75 showed that the payments made by the applicants
after the winding-up order of the Jotang Co had been recognised by Teo as
being valid and proper. His decision’to change the figures and accounts
appeared to be in response to the applicants’ first affidavit. The contents of
the original Form 75 disclosed that the “113 suit” against the applicants may
have had no basis at all.

[19] Itisimportant tonote that Form 75 contains a declaration on oath by the
deponent affirmed before a commissioner of oaths attesting categorically to
the truth of the statement. The time periods and figures had been changed in
the second Form 75 significantly, rendering it impossible for both statements
tobe true and correct. In effect, Teo had inexplicably changed his position and
no longer acknowledged payments and receipts for the period “March 29,
2011 to May 9, 2011” which amounted to the most substantial sums. The
inordinate delay in making the alterations some 1'/2 years later and its timing
after this application was filed raised grave doubts as to the bona fide of Teo’s
act which was alleged to be an afterthought.

J[20] The gravity and seriousness of making a false statement on oath cannot
be overstated. The entire credibility of Teo was called into question. He had
failed in his duty to disclose all material facts in a frank, candid and honest
manner. His sworn statement which was subsequently altered, showed a
propensity fornotdisclosing the whole truth even on oath and instead, making
false statements to circumvent proceedings commenced by the applicants.

Conclusion

[21] To sum up, upon consideration of all the facts and evidence and the
chronology of events as alluded to, I found that the applicants had made
out a prima facie case of misconduct against the liquidator (“Teo”) in the
discharge of his fiduciary duties to the seventh respondent company and all
its contributories.
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[22] Teo had failed to act impartially, objectively and independently but had
instead acted in a biased manner, particularly against the applicants. He had
blatantly placed himself in a position of conflict of interest by associating
with and seeking the assistance of interested and unauthorised parties who
were not independent in disregard of the overall rights and interests of all
the contributories.

[23] Teo had in several instances shown not to have acted bona fide and with
fairness towards all contributories but had allowed himself to be dictated by
the petitioners whose interests he allowed to override the general interests
of the company. He had also failed to investigate the affairs of the wound-up
company expediently and efficiently and to take appropriate action to recover
undisputed debts of the company, particularly from the petitioners, which
were clearly substantial. There was no sufficient justification for his neglect
or failure to act promptly in this regard.

[24] Teo’s conduct in altering the statutory Form 75 to suit his own ends
could be considered a serious and grave misconduct that caused loss of trust
and confidence in his integrity. It was no less than tampering with an official
statement given on oath to the Registrar of Companies. Teo had sworn to the
truth and correctness to the statement which he decided to inexplicably alter
some 1'/> years later. It was also tantamount to interference with ongoing
court proceedings and was, possibly, contemptuous.

[25] The petitioners and Teo had not rebutted the allegations of misconduct
on the part of Teo that were borne out by the evidence. They instead sought
to rely on the alleged previous misdeeds of the first and second respondents
that were basically the subject of the civil suit commenced by Teo against
them that was eventually struck out.

[26] In the final analysis, I held that sufficient cause had been shown against
the liquidator for his removal under s 232(1) of the C/A for failure to discharge
the fiduciary duties entrusted to him reasonably and bona fide in the interests
of the company and all its contributories. I, therefore, allowed this application
with costs of RM25,000 to be paid by the liquidator personally and RM10,000
to be paid by the petitioners to the applicants.
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Tiong Cheng Peng & Anor v Ker Min Choo & Ors

HIGH COURT (JOHOR BAHRU) — ORIGINATING PETITON NO
26-4 OF 2008 _

GUNALAN MUNIANDY JC

18 DECEMBER 2013

Civil Procedure — Winding up — Liguidators — Removal of liguidator —
Appointment of liquidator by court — Liberty for parties to apply for removal of
liguidator in event of failure of performing professional duties — Discretion of
court in removing liquidator — Whether allegations justified

The applicants were the directors, shareholders and contributories of Jotang
Co (‘the company’) until it was wound up. The petitioners filed a petition
under s 181 of the Companies Act 1965 (‘the Act’) praying for their shares to
be purchased by the first to the sixth respondents and as an alternative, for the
company to be wound up. By virtue of a consent order, it was decided that the
court was to appoint a liquidator. The petitioners proposed that one Chua Kon
Sing (‘'KS Chu?) be appointed as the liquidator but the proposal was opposed
by the respondents as KS Chua had, inter alia, previously checked the accounts
and records of the company. The court rejected the appointment of KS Chua
asa hquldator and instead appointed Teo Cheng Hua (“Teo’) with liberty given
to parties to apply for his removal should he fail to perform his duties
professionally. In the present application by the applicants to remove Teo, it
was argued that he failed to act impartially and/or had acted in a biased
manner; placed himself in a position of conflict; failed to act bona fide and/or
with fair play; failed to investigate the affairs of the company; and failed to
petform his work as a liquidator reasonably and to complete the liquidation
expediently and professionally. The applicants alleged that since taking over
management of the company, Teo acted in a partial and biased manner towards
them. His conduct in managing the affairs of the company was alleged to be
indicative of victimisation and oppression towards them without sufficient
attention to the best interests of the company.

Held, allowing the application with costs of RM25,000 to be paid by the
liquidator personally and RM10,000 to be paid by the petitioners to the
applicants:

(1) The removal of the liquidator appointed by the court was at the
discretion of the court but the discretion was not unfettered. It must be
exercised only if sufficient cause had been shown for his removal. The
onus lay on the applicant to show the existence of sufficient cause
justifying the liquidator’s removal (see para 8).
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(2) The applicants had made out a prima facie case of misconduct against
Teo in the discharge of his fiduciary duties to the company and all its
contributories. Teo had failed to act impartially, objectively and
independently but had instead acted in a biased manner, particularly
against the applicants. He had blatantly placed himself in 2 position of
conflict of interest by associating with and seeking the assistance of
interested and unauthorised parties who were not independent in
disregard of the overall rights and interests of all the contributories (see
paras 21-22).

- (3) Sufficient cause had been shown against Teo for his removal under
s 232(1) of the Act for failure to discharge the fiduciary duties entrusted
to him reasonably and bona fide in the interests of the company and all its
contributories (see para 26).

[Bahasa Malaysia summary

Pemohon-pemohon adalah pengarah, pemegang saham dan penyumbang
Jotang Co ('syarikat’) sehingga ia digulung. Pempetisyen-pempetisyen
memfailkan petisyen di bawah s 181 Akta Syarikat 1965 (‘Akta’) memohon
untuk saham mercka dibeli oleh responden-responden pertama hingga
keenam sebagai alternatif, untuk syarikat digulung., Mengikut perintah izin, ia
diputuskan  bahawa mahkamah dikehendaki melantik likuidator.
Pempetisyen-pempetisyen mencadangkan bahawa seorang yang bernama
Chua Kon Sing (‘KS Chua) dilantik sebagai likuidator tetapi cadangan
tersebut dibantah oleh responden-responden memandangkan KS Chua telah,
antara lain, sebelumnya memeriksa akaun dan rekod syarikat tersebut.
Mahkamah menolak pelantikan KS Chua sebagai likuidator dan sebaliknya
melantik Teo Cheng Hua (“Teo’) dengan kebebasan diberi kepada pihak-pihak
untuk memohon untuk penyingkirannya sekiranya dia gagal untuk
menjalankan tugasnya secara profesional. Dalam permohonan ini oleh
pemohon-pemohon untuk menyingkirkan Teo, ia dihujahkan bahawa dia
gagal untuk bertindak secara adil dan/atau bertindak dalam cara berat sebelah;
meletakkan dirinya dalam kedudukan bercanggah; gagal untuk bertindak bona
fide dan/atau dengan adil; gagal untuk menyiasat hal ehwal syarikat; dan gagal
untuk menjalankan kerjanya sebagai seorang likuidator secara munasabah dan
untuk menyelesaikan likuidasi dengan wajar dan secara profesional.
Pemohon-pemohon mendakwa bahawa semenjak mengambil alih pengurusan
syarikat, Teo bertindak dalam cara menentang dan' berat sebelah terhadap
mereka. Tingkah lakunya dalam menguruskan hal ehwal syarikat didakwa
sebagai menunjukkan pemangsaan dan penindasan terhadap mereka tanpa
perhatian yang mencukupi kepada kepentingan syarikat.

U e |
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Diputuskan, membenarkan permohonan dengan kos sebanyak RM25,000
dibayar oleh likuidator secara peribadi dan RM10,000 dibayar oleh
pempetisyen-pempetisyen kepada pemohon-pemohon:

(1) Penyingkiran likuidator yang dilantik oleh mahkamah adalah atas budi
bicara mahkamah tetapi budi bicara tidak terlepas dari belenggu. Ia mesti
dijalankan hanya jika kausa yang mencukupi ditunjukkan untuk
penyingkirannya. Beban ke atas pemohon untuk menunjukkan
kewujudan kausa yang mencukupi yang menjustifikasikan penyingkiran
likuidator (lthat perenggan 8).

(2) Pemohon-pemohon telah membuktikan kes prima facie salah laku
terhadap Teo dalam menjalankan tugas fidusiarinya kepada syarikat dan.
kesernua penyumbangnya. Teo telah gagal untuk bertindak secara adil,
objektif dan bebas tetapi sebaliknya bertindak dalam cara berat sebelah,
terutamanya terhadap pemohon-pemohon. Dia dengan terang-terangan
meletakkan dirinya dalam kedudukan bercanggah terhadap kepentingan
dengan bersekutu dan meminta bantuan daripada pihak-pihak yang
berminat dan tidak diberi kuasa yang bukan bebas dengan tidak
mengendahkan keseluruhan hak dan kepentingan kesemua penyumbang
(lihat perenggan 21-22).

(3) Kausa mencukupi telah ditunjukkan terhadap Teo untuk
penyingkirannya di bawah s 232(1) Akta kerana gagal untuk
menjalankan tugas fidusiari yang diamanahkan kepadanya secara
munasabah dan bona fide dalam kepentingan syarikar dan kesemua
penyumbangnya (lihat perenggan 26).]

Notes

For cases on liquidators, see 2(4) Mallal's Digest (4th Ed, 2012 Reissuc) paras
9572-9573. :
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Gunalan Muniandy, JC:
GROUNDS OF DECISION (ENCL 116)

[1] This is an application by the second and first respondencs in the winding
up petition (‘the applicants’} to remove the court appointed liquidator of the
seventh respondent company (‘Jotang Co’) that was ordered to be wound up.

[2] The grounds of the application against the liquidator, one Teo Cheng
Hua (Teo) are, inter alia, that he had:

(1) failed to act impartially and/or had acted in a biased manner;
(i1} placed himself in a position of conflict; '
(iii) failed to act bona fide and/or with fair play;

(iv) failed to investigate the affairs of Jotang Co as he rightfully should and/or
for the interests of all the contributories (including the applicants); and

(v) failed to perform his work asa hqmdator reasonably and to cornplete the
liquidation expediently and professionally.

BACKGROUND FACTS

[3] ‘Theapplicants were at all material times directors and shareholders of the
Jotang Co and thus, its contributories until it was wound up. The petitioners
(“Tiong and Liew’) filed the petition under s 181 of the Companies Act 1965
(‘CA’) praying for their shares to be purchased by the first to sixth respondents
and as an alternative, for the Jotang Co to be wound up.

[4] The petition came up for hearing with a civil suit commenced by the
Jotang Co vide civil Suit No 22-492 of 2009 against Tiong and Liew claiming
for the return of advances and loans given by the company to them. However,
on the day of hearing of the petition both parties agreed to a ‘Consent Order’
being recorded whereby it was agreed that Jotang company be wound up and
the civil suit against Tiong and Liew be withdrawn. But, it was further ordered
by consent that Jotang Co’s claim against Tiong and Liew pursuant to the said
suit should be dealt with by the court appointed liquidator.

[5] The petitioners proposed that one Chua Kon Sing (‘KS Chua’) from
Messrs KS Chua & Co be appointed as the liquidator but the proposal was
opposed by the respondents as KS Chua had, inter alia, acted previously for
Liew personally to check the accounts and records of Jotang Co. Both Tiong &
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Liew had applied for an order under s 167(6) of the Companies Act 1965, to
appoint Messrs KS Chua to examine the accounts of Jotang Co for them and an
order was granted to appoint KS Chua as Liew’s accountant. Tiong withdrew
his application as he was not a director of Jotang Co. |

[6] On the objections raised by the respondents the court rejected KS Chua
as a liquidator and on the proposal of Tiong and Liew appointed Teo as
liquidator for Jotang Co on 19 March 2011. The court made the appointment
with liberty given to the parties to apply for his removal should he fail to
perform his duties professionally.

THE APPLICABLE LAW

[71 The power to remove a court appointed liquidator is retained by the

court. Section 232(1) of the CA states:

232 General provisions as to liquidators (1) A liquidator appointed by the Court

may tesign or on cause shown be removed by the Court.
i

In the Federa! Court case of Wong Sin Fan & Ors v Ng Peak Yam & Anor {2013]
2 MLJ 629; [2013] 3 CLJ 17, Zulkefli Makinqdin CJ (Malaya) held:

... The principles of law governing an application to remove a provisional liquidator-
(or liquidator) are well set out as in the case of Ni Yok Gee & Anor v CTI Leather Sdn
Bbd: Metro Brilliant Sdn Bhd & Ors (Interveners) [2006] 7 ML] 28; [2006] 3 CL]
360 and include the following:

(2) The court does not have an unfettered discretion, as cause must be shown
before a liquidator can be removed. The position is not the same as it is
when a liquidator is first appointed and the court may choose between two
or more competing candidates.

(b) The normal grounds for removal are that the liquidator has a personal
unficness, has failed to act impartially or is in a position where his duty and
interest are in conflict.

(¢) The removal of the liquidator must be in the interest of all those who are
interested in the company being liquidated. Thus, all the contributories and
creditors of the company being liquidated must support such application to
remove the liquidator.

[24] Based on the above principles of law, we are of the view that the court should
be slow to interfere with any act or decision of the liquidators in discharging their
roles in company liquidation and will do so only if it is so unreasonable and absurd
that no reasonable person would have acted in that way. The court will not interfere
with the decision simply because its opinion might differ from that of the liquidator,
(see the case of Andrew Christopher Chuah Choong Ena Chuan v Ooi Woon Chee &
Anor [2007] 2 MLJ 12; [2007] 2 CLJ 405).
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[8] The removal of the liquidator appointed by the court is thus, at the
discretion of the court but the discretion is not unfettered. It is to be exercised
only if sufficient cause is shown for his removal. The onus lies on the applicant
to show the existence of sufficient cause justifying the liquidator’s removal.

ANALYSIS OF GROUNDS FOR REMOVAL OF LIQUIDATOR

[91 The applicants (Ker Boon Kee and Ker Min Choo) alleged that since
taking over management the Jotang Co on 10 May 2011 after being appointed
on 29 March 2011, Teo acted in a partial and biased manner towards them. His
conduct in managing the affairs of the company was alleged to be indicative of
victimisation and oppression towards them without sufficient attention to the
best interests of the company.

[10] A statement of affairs of the Jotang Co as directed by Teo was submitted
by the applicants through Ker Boon Kee to Teo on or around 27 June 2011. Teo
then called for a meeting on 29 July 2011 for which he purportedly issued
notices to all the contributories. However, the meeting was attended by only
Tiong, Liew and Ker Boon Kee who, then became the only members of the
Committee of Inspection (‘CI’). The applicants vide their first affidavit
challenged Teo to show proof that notices to all contributories had been duly
sent by him by showing proof of delivery/posting but to-date none has been
shown by Teo. The implication of the selective notification for the meeting was,
according to the applicants, to ensure that the majority vote in the Cl would be
held by Tiong and Liew. As such, the applicants sought an adverse inference to
be drawn against Teo for failing to show proof that all the contributories had
been duly notified of the meeting. ]

[11] Teo then commenced legal action in the name of the Jotang Co against
the applicants personally vide Johor Bahru High Court (JBHC’) Suit No
22NCVC-113-03 of 2012 claiming a sum of RM1,132,686.49 allegedly due
from the applicants to the company. The applicants defended the suit and duly
filed their statement of defence. The suit was, however, dismissed by the High
Court with costs on 25 March 2013 for, inter alia, breach of the court’s ‘unless
order’ and an undertaking given by Teo’s solicitors. The learned judge ordered
Teo to pay costs of RM60,000 personally to the applicants, including costs to
defend the action.

[12] Contrary to the haste with which Teo instituted the civil action (‘the
113 suit’) against the applicants, he conspicuously did not take effective action
against Tiong and Liew to recover from them advance payments or loan sums
amounting to RM374,500 each due and owing to the Jotang Co. These are
clearly undisputed and substantial debts that Teo should have recovered from
Tiong and Liew. Apart from issuing letters of demand dated 13 May 2011 to
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them, Teo did not take any action to investigate the issue or to pursue the claim
by legal action until now. In Civil Suit No 22492 of 2009 which was
withdrawi the court expressly ordered the Jotang Co’s claim against Tiong and
Liew to be ‘dealt with’ by the said liquidator. The failure of Teo to take
appropriate action to recover the said debts as ordered was in breach of the
Order, These debts, documented in the company’s statement of affairs, have
not been denied or disputed.

[13] Instead of taking prompt and appropriate action as above, Teo instead
delayed action by referring to possible claims for set-off by Tiong and Liew due
to Proofs of Debt (PODs) filed by them for ‘RM458,074.40° and
‘RM490,343.40" respectively which would exceed the debts owed by them.
However, the PODs disclosed they were based on miscellaneous claims for
losses and expenditure incurred for the law suit against the company. It is trite
law that a sharcholders’ dispute is distinct from the company whose funds
cannot be utilised to pursue the personal action of the sharcholders, In Dazo’
Tan Toh Hua & Ors v Tan Tob Hong & Ors [2001] 1 MLJ 369, the Court of
Appeal held: '

The High Court judge had exercised his discretion correctly when he granted the
injunction prayed for. It has been held thar itis a general principle of company law
that the companys money should not be expended on disputes between
shareholders. The court should prevent expenditure by directors of the company to
resist to members’ winding up petition based on the just and equitable ground. Such
expenditure is a misfeasance (see pp 373E, [-374A); Re A Company (No 004502 of
1988); ex P Johonson (1992) BCLC 701 followed.

[14] In view of the above principle, the entire basis of the POD fled by
Tiongand Liew was wrong in law and unsustainable. Hence, the liquidator had
erroneously failed to pursue the Jotang Co’s undisputed claims against Tiong
and Liew on the basis of the flawed PODs. The next issue for consideration is
the alleged conflict of interest on the part of Teo arising out of enlisting the
assistance of unauthorised parties associated to Tiongand Liew in the discharge
of his duties. This allegation arises out of Teo’s unilateral decision to allow KS
Chua and his assistant, one SS Lew, to attend the Jotang Co’s CI meeting. KS
Chua was introduced as Teo’s ‘partner’ while SS Lew was introduced as KS
Chua’s assistant. Teo allowed their presence despite the objection raised by the
first respondent (Ker Boon Kee). Their attendance at the company’s CI
meeting then became a permanent feature,

[15] The objection to the attendance of KS Chua and SS Lew at the CI
meeting was that they were agents of Tiong and Liew, who had appointed them
to examine the accounts of Jotang Co. Moreover, the proposal by Tiong and
Liew for KS Chua to be appointed as liquidator in the winding up petition had
been rejected by the court on the respondents’ objections pertaining to conflict
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of interest. Additionally, Liew had filed a POD dated 12 August 2011 against
Jotang Co for a substantial sum exceeding RM490,000 which included sums
paid by him to the firms of KS Chua and SS Lew. Teo himself had admitted
having cooperated with KS Chua in the present liquidation process.

[16] It was manifestly clear that both KS Chua and S§S Lew were persons not
authorised to participate in the liquidation process as they were parties linked
and aligned to Tiong and Liew, whose interests they were likely to advance to
the determent of the company’s interest. Having allowed them to participate in
the liquidation process, Teo had blatantly given rise to a conflict of interest
situation. By associating with and seeking the assistance of interested parties
who were not independent Teo had consciously or unconsciously placed
himself in a position of conflict of interest that jeopardised his impartiality and
fairness in protecting the interests of all the shareholders. He had, instead,
opened himself to undue influence by KS Chua and SS Lew to place the
interests of Tiong and Liew over and above those of the company and the other
sharcholders. Teo’s latter assertion that KS Chua and SS Lew were mere
observers without decision making power was neither credible or believable in
the face of his earlier statements that they were his partners/assistants and the
fact that there was no necessity whatsoever for observers It did not displace the
allegation of bias towards the applicants.

[171 The most serious and grave allegation against Teo was that after the
filing of this application and service on him, he had wrongfully and unlawfully
altered the figures in the liquidator’s account of receipts and payment and
statement of the position in the winding up, ie the Form 75 of the CA for the
period 29 March 2011-29 September 2011 filed by him with the Companies
Commission of Malaysia on or about 21 November 2011. He sought to replace
this Form F with a new Form F belatedly filed on or about 28 May 2013 which
was some one and a half years later. His act in altering the statutory form was
alleged to be a clear interference with the administration of justice as it
constituted tampering with documents and accounts midway through
proceedings to suit himself and tantamount to contempt of court. The
respondents cited in support Monatech (M) Sdn Bhd v Jasa Keramar Sdn Bhd
[2002] 4 MLJ 241 at p 248 where it was held:

Following the principle, Oswald’s Contempt of Court (3rd Ed) provides a good guide
to a general definition of contempt of court, thus:

To speak generally, contempt of court may be said to be constituted by any conduct
that tends to bring the authority and administration of the law into disrespect or
disregard, or to interfere with or prejudice parties, litigants or their witnesses during
litigation.
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What therefore is contempt of court, ‘is interference with the due administration of
justice’ - per Nicholls L] at p 923 of Attorney-General v Hislop & Anor [1991] 1 All
ER 911 (CA).

In view of the generality of the phrase ‘interference with the due administration of
justice’, we are of the view that the categories of contempt are never closed.

[18] The original Form 75 showed that the payments made by the applicants
after the winding up order of the Jotang Co had been recognised by Teo as
being valid and proper. His decision to change the figures and accounts
appeared to be in response to the applicants’ first affidavit. The contents of the

original Form 75 disclosed that the ‘113 suit’ against the applicants may have
had no basis at all.

[19] Itis important to note that the Form 75 contains a declaration on oath
by the deponent affirmed before a commissioner of oaths attesting categorically
to the truth of the statement. The time periods and figures had been changed
in the second Form 75 significantly, rendering it impossible for both
statements to be true and correct. In effect, Teo had inexplicably changed his
position and no longer acknowledged payments and receipts for the period 29
March 2011-9 May 2011’ which amounted to the most substantial sums. The
inordinate delay in making the alterations some one and a half years later and
its timing after this application was filed raised grave doubts as to the bona fide
of Teo’s act which was alleged to be an afterthought.

[20] The gravity and seriousness of making a false statement on oath cannot
be overstated. The entire credibility of Teo was called into question. He had
failed in his duty to disclose all material facts in a frank, candid and honest
manner. His sworn statement which was subsequently altered, showed a
propensity for not disclosing the whole truth even on oath and instead, making
false statements to circumvent proceedings commenced by the applicants.

CONCLUSION

[21] To sum up, upon consideration of all the facts and evidence and the

~ chronology of events as alluded to, I found that the applicants had made outa

prima facie case of misconduct against the liquidator (“Teo’) in the discharge of
his fiduciary duties to the seventh respondent company and all its
contributories.

[22] Teo had failed to act impartially, objectively and independently but had
instead acted in a biased manner, particulatly against the applicants. He had
blatantly placed himself in a position of conflict of interest by associating with
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and seeking the assistance of interested and unauthorised parties who were not
independent in disregard of the overall rights and interests of all the
contriburories.

[23] Teo had in several instances shown not to have acted bona fide and with
fairness towards all contributories but had allowed himself to be dictated by the
petitioners whose interests he allowed to override the general interests of the
company. He had also failed to investigate the affairs of the wound up company
expediently and efficiently and to take appropriate action to recover
undisputed debts of the company, particularly from the petitioners, which were
clearly substantial. There was no sufficient justification for his neglect or failure
to act promptly in this regard.

[24] Teo’s conduct in altering the statutory Form 75 to suit his own ends
could be considered serious and grave misconduct that caused loss of trust and
confidence in his integrity. It was no less than tampering with an official
statement given on oath to the registrar of companies, Teo had sworn to the
truth and correctness to the statement which he decided to inexplicably alter
some one and a half years later. Tt'was also tantamount to interference with
ongoing court proceedings and was, possibly, contemptuous.

[25] The petitioners and Teo had not rebutted the allegations of misconduct
on the part of Teo that were borne out by the evidence. They instead sought to
rely on the alleged previous misdeeds of the first and second respondents that
were basically the subject of the civil suit commenced by Teo against them that
was eventually scruck out.

[26] In the final analysis, I held that sufficient cause had been shown against
the liquidaror for his removal under s 232(1)of the CA for failure to discharge
the fiduciary duties entrusted to him reasonably and bona fide in the interests
of the company and all its contributories. I, therefore, allowed this application
with costs of RM25,000 to be paid by the liquidator personally and RM 10,000
to be paid by the petitioners to the applicants.

Aﬁplimtion allowed with costs of RM25,000 to be paid by liquidator personally
and RM 10,000 to be paid by petitioners to applicants.

Reported by Aﬁq Mohamad Noor




